Patient Salf Determination Act

Written Description Of The Law Of The State Of Mississippi



Introduction

You have the right to make health care decisions, including decisions about nursing home care,

for yourself. Under the law, a patient must consent to any treatment or care received. Generally, if you
are a competent adult, you can give this consent for yourself. For you to give this consent, you should
be told what the recommended procedure is, why it is recommended, what risks are involved with the
procedure, and what the alternatives are.

If you are not able to make your own health care decisions, your advance directives can be used.
An “advance directive” can be an Individual Instruction or a Power of Attorney for Health Care.

An “Individual Instruction” is a directive concerning a health care decision. An Individual Instruction
can be written or oral. No specific format is required for Individual Instructions.

A “Power of Attorney for Health Care” (“PAHC”) is a document through which you designate someone
as your agent to make health care decisions for you if you are unable to make such decisions.

The PAHC comes into play when you cannot make a health care decision, either because of a permanent
or temporary illness or injury. The PAHC must specifically authorize your agent to make health care
decisions for you and must contain the standard language set out in the law. This language is included

in the form of the PAHC contained in the Form section at the back of this booklet. Otherwise, the PAHC
can contain any instructions which you wish.

If you are unable to make a decision and have not given or prepared individual instructions or a PAHC,
you may designate an adult of your choice, called a surrogate, to make health care decisions for you.
If you do not appoint a surrogate, the members of your family may make decisions for you.

The law on making health care decisions and advance directives is discussed in this booklet in detail.
Please read the entire booklet.

Your Right Under Mississippi Law
To Make Decisions Concerning Health Care

The Patient Self Determination Act of 1990 (The “PSDA”) is a federal law which imposes on the state
and providers of health care — such as hospitals, nursing homes, hospices, home health agencies, and
prepaid health care organizations — certain requirements concerning advance directives and an
individual’s rights under state law to make decisions concerning medical care. This booklet will discuss
your rights under state law to make health care decisions and set out a description of the Mississippi
law on advance directives.
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sz What Are My Rights To Accept Or Refuse Treatment Or Care?

In general, you have the right to make health care decisions, including decisions about nursing home
care, for yourself if you are 18 or older and are competent.

s2 What Information Must | Be Told To Give My Consent?

The physician should explain to you the pertinent facts about your illness and the nature
of the treatment in nontechnical terms which are understandable to you. The physician also
should explain to you why the proposed treatment is recommended.

The physician should inform you of all reasonable risks and material consequences or “side effects”
associated with the proposed treatment.

Finally, the physician must tell you about any other types of treatment which you could undergo
instead. The nature, purpose, and reasonable risks and consequences of these treatments should
be explained to you.

With this information, you can then make your health care decision.

ss What If | Am Unable To Make These Decisions?

If you cannot make a health care decision because of incapacity, your advance directive,

such as an Individual Instruction or Power of Attorney for Health Care, can be used. If you have not
signed an advance directive, you may designate an adult of your choice, called a surrogate, to make
the decision. If you do not have an advance directive and you have not designated a surrogate,

a family member may make the decision for you. If you do not have an advance directive, have not
designated a surrogate, and do not have a family member available to make a health care decision
for you, then an adult who shows care and concern and who is familiar with your values may make
health care decisions for you. If you do not have advance directives and do not have anyone to make
health care decisions for you, then a court might have to make the decision for you.

s2 What Is An Advanced Directive?

The PSDA defines an “advance directive” as a written instruction, such as an Individual Instruction
or Power of Attorney for Health Care, recognized under State law and relating to the provision

of health care when the individual is incapacitated. Two types of advance directives are statutorily
recognized in Mississippi: Individual Instruction and Power of Attorney for Health Care.
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Individual Instruction

53 What Is An Individual Instruction?

An Individual Instruction means an individual’s direction concerning a health care decision
for the individual. The instruction may be oral or written. The instruction may be limited
to take effect only if a specified condition arises.

52 What Must The Individual Instruction Say?

Mississippi law does not prescribe any particular format for individual instructions.

However, the law does specify an acceptable format for those instructions which deal with
End-of-Life Decisions, Artificial Nutrition and Hydration, and Relief from Pain. This form is
Part 2 of the form at the back of this booklet.

53 Where Should | Keep My Individual Instruction?

You should provide a copy of your Individual Instruction to anyone you designate to make
health care decisions for you and to your health care provider. Your Individual Instruction
should not be filed with the Mississippi State Department of Health.

53 How Can My Individual Instruction Be Revoked?

The Individual Instruction is valid until revoked. You may revoke an Individual Instruction
in any manner that indicates an intent to revoke.

53 Will My Individual Instruction Be Followed?

Your Individual Instruction must be honored by your agent, family, surrogate or health
care provider.

For reasons of conscience, a physician, hospital, nursing home or other provider

has the right to refuse to follow your Individual Instruction; but a provider not honoring
your Individual Instruction must cooperate in your transfer to another provider who will
follow your Individual Instruction.

Upon admission, you should receive a copy of the facility’s policies concerning advance
directives. You should review these policies and determine whether the facility will follow your
Individual Instruction.

53 Should | Give My Physician A Copy Of My Individual Instruction?
Yes. If you have a written Individual Instruction, you should give a copy to the physician
who has primary responsibility for your health care. A copy also should be given to any other
provider, such as a hospital, home health agency, or nursing home, from which you are
receiving care.
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Power Of Attorney For Health Care

53 What Is A Power Of Attorney For Health Care?

You may designate an individual or agent to make health care decisions for you if you are
unable to make such a decision because of a permanent or temporary illness or injury.
The document authorizing this action is the Power of Attorney for Health Care (PAHC).

52 What Must The PAHC Contain?

The PAHC must be properly witnessed, must specifically authorize your agent to make health care
decisions for you, and must contain the standard language set out in the law. This language is included
in the form of PAHC contained in the Form section at the back of this booklet. Otherwise, the PAHC
can contain any instructions which you wish.

53 What Should | Do With The PAHC?

The PAHC does not need to be filed with the Mississippi State Department of Health or any court.
You should keep the PAHC for yourself and give a copy to the agent you named in the PAHC.

A copy should also be given to your physician to make a part of your medical records. You should
also give a copy to any other provider from which you are receiving care, such as a nursing home,
hospital, or a home health agency. You might also want to provide a copy to your clergy, family
members, and friends who are not named in the documents.

53 Who Will Decide If | Cannot Act And My Agent Should Act For Me?

Unless otherwise specified in the PAHC, the physician designated by you or your agent to have
primary responsibility for your health care will make this determination. In making this determination,
your physician will act in accordance with “generally accepted health care standards.”

52 Who Can Act As My Agent?

Unless related to you by blood, marriage, or adoption, your agent may not be an owner, operator,
or employee of a residential long term care institution at which you are receiving care.
Otherwise, any person, such as a family member or a friend, may act as the agent. The agent
does not need to be a lawyer.

53 What Are The Powers Of My Agent?

Your agent has whatever power you give in the PAHC to make health care decisions for you.
“Making health care decisions” means a decision regarding your health care, including the selection
and discharge of health care providers and institutions; approval and disapproval of diagnostic tests,
surgical procedures, medications, and orders not to resuscitate; and direction to provide, withhold, or
withdrew artificial nutrition and hydration.

53 Are There Limitations On The Power Of My Agent?

Your agent has a duty to act according to what you put in the PAHC or as you otherwise have made
known to him or her. If your desires are unknown, he or she must act in your best interest. Your agent
cannot make a particular health care decision for you if you are able to make that decision.

53 What If Someone Other Than The Agent Wants
To Make Health Care Decisions For Me?

Unless the PAHC says otherwise, your agent has priority over any other person to act for you.
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5o Will A Health Care Provider Recognize My Agent’'s Authority?

In general, yes.

Upon admission, you should receive a copy of the facility’s policies on advance directives. You
should review these policies and determine whether the facility will follow your PAHC.

53 Can My PAHC Be Changed?

You can change your agent by a signed writing, or you can revoke the authority for your agent
to make decisions by personally informing your primary physician or the health-care provider
who has undertaken primary responsibility for your health care.

General
52 What If | Have An Individual Instructions Or PAHC | Signed When Living

In Another State?
To be binding, these documents must meet Mississippi law. Many out-of-state documents

will not meet these requirements. The safest route is to execute new documents following the
Mississippi statute.

53 Do | Need Both An Individual Instruction and PAHC?
No. You may include Individual Instructions in your PAHC.

52 What Other Documents Should Be Considered?

Individual Instructions and PAHC are the only documents recognized in Mississippi by statute.
However, depending upon particular circumstances, the state may recognize other health care
directives or indications of your desires concerning health care. You also should discuss these

options with your lawyer.

5o Can | Let My Family Make These Decisions?

Members of your family may make decisions for you if you are unable to do so and have not left
Individual Instructions or PAHC. Family members, however, might disagree among themselves or
with the physician. In such instances, Individual Instructions or PAHC can help to clarify the

decisions and who can make them.

53 When Will A Court Make This Decision?

As a last resort, if someone authorized to consent for you has refused or declined to do so
and no other person known to be available is authorized to consent, a court may order treatment

for you if you are not able to do so.
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